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Regulatory Coordination Division, Office of Policy and Strategy 
U.S. Citizenship and Immigration Services 
Department of Homeland Security 
20 Massachusetts Avenue, NW 
Washington, D.C. 20529-2140 
 
Re: OMB Control No. 1615-0040; DHS Docket No. USCIS-2005-0035, Comments in 
Response to Notice of Extension of a Currently Approved Information Collection 
Activity: Application for Employment Authorization 
 
Dear Chief Deshommes, 
 

The Asylum Seeker Advocacy Project (ASAP) respectfully submits the following 
comments in connection with U.S. Citizenship and Immigration Services’ (USCIS) above-
referenced notice entitled Agency Information Collection Activities; Extension, Without 
Change, of a Currently Approved Collection: Application for Employment Authorization, 
87 Fed. Reg. 19696 (Apr. 5, 2022).  
 

The Asylum Seeker Advocacy Project (ASAP) believes that asylum seekers can 
make great change by standing together. We provide our membership of asylum seekers 
with legal and community support. And we work with our members — over 320,000 
asylum seekers — to build a more welcoming United States. ASAP members come from 
more than 175 countries and live in every U.S. state and territory. Since the fall of 2020, 
ASAP staff have responded to over 5,000 inquiries from members concerning 
employment authorization issues. 
 

Comment Regarding Form I-765 
 

USCIS’s proposal to extend the validity of the current version of Form I-765, 
Application for Employment Authorization, is a missed opportunity to alleviate 



  
 

2 

processing delays of work permits.1 Furthermore, the collection and review of 
information that is irrelevant to the adjudication of the application will exacerbate 
existing adjudication and processing delays.  
 

The current Form I-765 contains a number of irrelevant questions that do not help 
USCIS to establish the applicant’s eligibility, and instead cause confusion and exacerbate 
backlogs. First, as USCIS has already acknowledged, the current version of the form 
contains a series of unnecessary questions (Questions 30.b–30.g) relating to an asylum 
seeker’s manner of entry.2 Second, the current version of the form asks for unnecessary 
information relating to arrests, in addition to asking for information relating to criminal 
charges or convictions.3 These questions were relevant to ascertaining eligibility for 
employment authorization under the Department of Homeland Security’s final rule 
entitled Asylum Application, Interview, and Employment Authorization for Applicants, 85 
Fed. Reg. 38532 (June 26, 2020) (“2020 EAD Rule”). However, this rule was vacated by 
the U.S. District Court for the District of Columbia in AsylumWorks v. Mayorkas.4 The 
time to appeal the AsylumWorks judgment recently expired, and the court’s judgment 
of vacatur is now final and unappealable. 
 

Retention of these now-irrelevant questions is confusing for asylum applicants 
seeking work authorization. Importantly, because Questions 30.b–30.g relate to asylum 
applicants’ manner of entry and actions taken at the time of entry, these questions 
incorrectly imply that certain answers may result in the denial of an application for 
employment authorization or otherwise place applicants in legal jeopardy.  
 

Additionally, inclusion of legally irrelevant questions undermines USCIS’s efforts 
to reduce adjudication backlogs because USCIS officials will still take time to collect and 
review the information provided, even if such information does not affect the outcome 
of the adjudication. USCIS has acknowledged that the size of the Form I-765 backlog is 

 
1 Cf. Dep’t of Homeland Security, Temporary Increase of the Automatic Extension Period of Employment 
Authorization and Documentation for Certain Renewal Applicants, 87 Fed. Reg. 26614, 26626 (May 4, 
2022) (“Addressing Form I-765 processing times is a priority for USCIS.”). 
2 See USCIS, USCIS Stops Applying Certain EAD Provisions for Asylum Applicants (Apr. 28, 2022), 
https://www.uscis.gov/laws-and-policy/other-resources/class-action-settlement-notices-and-
agreements/uscis-stops-applying-certain-ead-provisions-for-asylum-applicants (“Therefore, you do not 
need to answer Questions 30b.–g. on Form I-765.”) (emphasis in original). But see USCIS, Instructions for 
Application for Employment Authorization 3, 23–24 (May 31, 2022), available at 
https://www.uscis.gov/sites/default/files/document/forms/i-765instr.pdf (continuing to instruct applicants 
regarding Questions 30.b–30.g even in a post-AsylumWorks edition). 
3 Under the currently effective regulations, the only relevant criminal history information is whether the 
applicant for employment authorization has been convicted of an aggravated felony. See 8 C.F.R. § 
208.7(a) (2019). 
4 No. 20-cv-3815 (BAH), 2022 WL 355213 (D.D.C. Feb. 7, 2022). 
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harming work-authorized noncitizens, their U.S. employers, and the economy.5 Reducing 
this backlog is one of the agency’s principal objectives.6 With only 20.7% of initial 
applications processed during the 30-day period required by federal regulations7 and 
with estimated processing times for renewals standing at 13 months,8 the agency should 
take every step at its disposal to reduce the administrative burden of adjudicating 
applications for employment authorization. 
 

For these reasons, it is critical that USCIS return to a two-page form like the 
previously approved 07/17/17 edition.9 A shorter form will ease the burden on applicants 
and likely help reduce the agency’s adjudication backlogs. In the alternative, USCIS 
should at a minimum revise the form to delete questions 30.b–30.g in their entirety10 and 
revise question 30.a to omit reference to arrests. 
 

Comment Regarding Instructions to Form I-765 
 

USCIS must change the current form instructions for the Form I-765, which contain 
several inaccurate paragraphs of information. The inaccurate information should be 
deleted or revised to reflect current USCIS policy and practice. Revising the instructions 
to conform to current USCIS policy and practice is particularly urgent because following 
the instructions as currently written will cause many applications to be rejected or 

 
5 Temporary Increase of the Automatic Extension Period of Employment Authorization and 
Documentation for Certain Renewal Applicants, 87 Fed. Reg. at 26616. 
6 See USCIS, USCIS Announces New Actions to Reduce Backlogs, Expand Premium Processing, and 
Provide Relief to Work Permit Holders (Mar. 29, 2022), https://www.uscis.gov/newsroom/news-
releases/uscis-announces-new-actions-to-reduce-backlogs-expand-premium-processing-and-provide-
relief-to-work.  
7 See USCIS, I-765 - Application for Employment Authorization: Eligibility Category: C08, Pending 
Asylum: Initial Permission to Accept Employment: Completions by Processing Time Buckets: August 1, 
2020 - May 31, 2022: Aggregated by Fiscal Year and Month: Potential Rosario Class Members. A copy of 
this data is attached to this comment. 
8 See USCIS, Processing Time for Application for Employment Authorization (I-765) at Potomac Service 
Center, https://egov.uscis.gov/processing-times/ (accessed Jun. 6, 2022). The Potomac Service Center 
only processes renewals in the (c)(8) category whereas other USCIS Service Centers process both initial 
and renewal applications. The 13-month estimate for renewal processing is also consistent with the 
experience of ASAP’s members. 
9 A copy of the 07/17/17 edition of Form I-765 is attached to this comment. 
10 USCIS has updated its website to inform applicants about the effect of the AsylumWorks judgment, 
including an acknowledgment that applicants do not need to answer Questions 30.b–g. on Form I-765. 
USCIS Stops Applying Certain EAD Provisions for Asylum Applicants, supra n.2. This announcement also 
suggests that USCIS is working to “revise this form.” Id. ASAP agrees that the form requires revision and 
urges the agency to implement the needed revisions now because many applicants are unable to access 
the announcement on the agency’s website. 
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delayed, which wastes the agency’s resources and imposes life-changing costs on 
applicants.  
 

As just one example, the instructions continue to direct applicants to pay the $85 
biometric services fee, but the inclusion of such a fee will result in the rejection of the 
Form I-765.11 Unnecessary rejections not only divert resources to process the rejection 
notices, but they also spawn avoidable inquiries from applicants seeking assurances from 
USCIS staff that the form instructions are, indeed, incorrect. 
 
Passages Requiring Deletion 
 
The following passages refer to the now-defunct requirements of the 2020 EAD Rule and 
should be deleted in their entirety: 
 
From Page 2: 
 

 
 
***** 
From Page 2: 
 

 
 
***** 

 
11 See, e.g., USCIS, Alert: USCIS Stops Applying Certain EAD Provisions for Asylum Applicants and No 
Longer Requires Biometric Services Fees from Asylum-Based EAD Applicants (May 18, 2022), 
https://www.uscis.gov/i-765 (“As a result of the Asylumworks order, effective immediately, applicants for 
employment authorization in the (c)(8) category should not submit the $85 biometric services fee with 
your Form I-765. We no longer require the biometric services fee and submitting it may cause us to 
reject your application for overpayment.”) (emphasis in original). 
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From Page 3: 
 

 
 
***** 
From Page 3:  
 

 
 
***** 
From Page 23: 
 

 
 
***** 
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From Page 24: 
 

 
 
***** 
From Page 26: 
 

 
 
Passages Requiring Substantial Revision 
 
Special Information About Arrests, Charges, and Convictions (Page 3) 
 

The information about criminal bars for a work permit is incorrect in the 
instructions. While currently effective regulations retain a bar to employment 
authorization for a noncitizen who has been convicted of an aggravated felony as 
described in section 101(a)(43) of the Act, the remaining criminal bars for asylum 
applicants seeking employment authorization have been vacated by the AsylumWorks 
judgment. Accordingly, USCIS should delete the language highlighted below. 
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Applicant-Caused Delays (Page 3) 
 

The information below concerning applicant-caused delays is now inaccurate in 
light of the AsylumWorks judgment.  
 

 
 
USCIS should replace it with language from the most recent prior version of the Form I-
765 instructions concerning the 180-day asylum EAD clock.12 
 
Availability of EAD Renewals and the Elimination of Automatic Termination of 
Employment Authorization (Page 4) 
 

As a result of the judgment in AsylumWorks, work authorization is renewable 
during both administrative review before the Board of Immigration Appeals as well as 
during judicial review of an order of removal in federal court. Additionally, AsylumWorks 
vacated the provisions of the 2020 EAD Rule that provided for the automatic termination 
of work authorization upon the final denial of an asylum application. For these reasons, 
the following language is incorrect: 
 

 
 

Additionally, the Office of the Principal Legal Advisor, Immigration and Customs 
Enforcement has recently announced a policy preferring the dismissal of removal 
proceedings against those noncitizens who are determined not to be a priority for 
enforcement.13 USCIS should clarify that under the form instructions,14 an asylum 
applicant who refiled their asylum application with USCIS after the dismissal of their 
removal proceedings should file a work permit renewal application – not an initial work 

 
12 The prior version of the Form I-765 containing accurate information regarding the 180-day asylum 
EAD clock is available at https://downloads.regulations.gov/USCIS-2005-0035-0160/content.pdf.  
13 Kerry E. Doyle, Guidance to OPLA Attorneys Regarding the Enforcement of Civil Immigration Laws 
and the Exercise of Prosecutorial Discretion 10–12 (Apr. 3, 2022), available at 
https://www.ice.gov/doclib/about/offices/opla/OPLA-immigration-enforcement_guidanceApr2022.pdf.  
14 See USCIS, Instructions for Application for Employment Authorization 1 (May 31, 2022), available at 
https://www.uscis.gov/sites/default/files/document/forms/i-765instr.pdf (defining a “Renewal EAD” as 
“An EAD issued to an eligible applicant after the expiration of a previous EAD issued under the same 
category.”).  
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permit application – so long as they were previously issued a category (c)(8) EAD and 
they currently have an asylum application pending before either USCIS or EOIR.15 
 

Specifically, the passage concerning renewal of employment authorization during 
the asylum process should be edited to read: 
 

Special Information About Availability of (c)(8) Employment Authorization 
During the Asylum Process. If you are granted employment authorization 
while your asylum application is pending with USCIS or the Immigration 
Court, you may seek renewal of your EAD as long as the asylum application 
remains pending, including if you have filed an appeal with the Board of 
Immigration Appeals, a petition for review with a federal court, or have 
refiled your asylum application with the asylum office after your removal 
proceedings were dismissed. 

 
Evidence of Arrests (Pages 4-5) 
 

After AsylumWorks, the only criminal history information relevant to the 
adjudication of Form I-765 is evidence relating to a conviction for an aggravated felony. 
There is no circumstance under which an arrest, without a conviction, can lead to the 
denial of Form I-765 under category (c)(8). Additionally, the current instructions request 
more information than is reasonably necessary to determine whether a conviction is for 
an aggravated felony. In the typical case, all that is required is a certified copy of the final 
disposition.  
 
(continued on next page) 
 
 
 
 

 
 
 
 
 

 
15 ASAP is aware of many asylum applicants whose proceedings have been dismissed who intend to 
refile their asylum applications with USCIS. Cf. Refugee, Asylum, & Int’l Ops. Directorate, One-Year Filing 
Deadline 20 (May 6, 2013), available at https://www.uscis.gov/sites/default/files/document/lesson-
plans/One_Year_Filing_Deadline_Asylum_Lesson_Plan.pdf (stating that such filings would be viewed as 
timely).   
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Accordingly, USCIS should delete the instructions below:  
 

 
 

 
 
Instead, USCIS should replace the language above with the following: 
 

Evidence of Convictions. You must submit certified court records for any 
criminal charges or convictions you may have. If you were EVER charged 
for any reason in any country, including the United States, you must submit 
certified copies of the final disposition of each charge. 
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Payments by Credit Card (Page 28) 
 

The passage below should be revised to reflect that payment by credit card is 
now available for forms filed at a USCIS Service Center. 
 

 
 

CONCLUSION 
 

The current version of Form I-765 and its instructions cannot be extended without 
revision. The judgment in AsylumWorks requires the changes outlined in this comment. 
These changes are urgently needed, yet USCIS has so far failed to take the steps needed 
to implement them. As recently as last week, USCIS made changes to the Form I-765 
instructions regarding premium processing, while keeping the incorrect instructions for 
asylum seekers intact.16 And when other rules have been vacated, associated forms have 
been amended or rescinded within a matter of days.17 Because the current version of the 
form both exacerbates the agency’s adjudication backlogs and confuses applicants, 
USCIS should act expeditiously to make the required revisions. 
 

Thank you for your careful attention to these matters.  
 
(continued on next page) 
 
 
 

 
 
 
 
 
 

 
16 See USCIS, Forms Updates (June 1, 2022), https://www.uscis.gov/forms/forms-updates (reflecting that 
Form I-765 was updated on May 31, 2022). 
17 See, e.g., Dep’t of Homeland Security, Inadmissibility on Public Charge Grounds; Implementation of 
Vacatur, 86 Fed. Reg. 14221, 14224 (Mar. 15, 2021) (reflecting that DHS sought and OMB granted 
emergency approval for the discontinuation of multiple information collections after the vacatur of a final 
rule interpreting the public charge ground of inadmissibility). 
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Respectfully submitted, 
 
 

   
Conchita Cruz     Zachary Manfredi  
Co-Executive Director     Litigation Director 
 

   
Bradley Jenkins      
Senior Litigation Counsel     


